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II. The Need to go Forward

As a result of t:.s faiJ.ure of the neqotiated rulemakinq, the

COUtission now faces unenviable choices. WU:h various

participants clamorinq te ob't.ain acces. to the spectrum, the FCC

lIWIt decide hew to utilize th. 28 GHz band. The cOlllLission

appears to have t~o options.

The FCC could ~ose an enqineerinq solution on the bana­

.baring probJ.em for all participants. However, the commission

ccmld have done that prior to the neqatiated rulemakinq and did

not: SQ. Ita failure da.onstrate. that the FCC, for whatever

reason. is not ini:erest:ed in solvinq the problem ~y fiat

(irrespective of how reasonable that fiat would be).

In the alternative, the commission could proceed with

turther ruJ.emakinq in this docket to ascertain whether the 2S GBz

band should be used by terra.~ial or satellite service.. The

rulemakinq would be used. to determine wbether the public: kumef1ts

of terrestrial service outweiqh those of satellite service or

vice versa. The FCC than would ha.ve the record needed tQ

properly allocate the spectrum in the public interest.
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!II. The Public Interests ac stake ~~ tbe Proceeding

The FCC's neqo~iated r~lemakinq was not desiqned to address

the pUblic in~erest banefits of LMDS versus satel~ite service.

Nevertheles., a nu:mber of i:nponant factors were revealed durinq

that procedure.

ums is an opera.'U'1onal ':!!cimo~oqy as dB1llOnstra't:Qd by the

onqoinq experi~tal license in New 'lork. LHDS provides high

quality ccmfP*tl1:1.on to caDle systems. !fare importantly, ita

cellular-like capabilities enable it to ottar diverse service

within the same metropolitan reqion.' This would enable small

baIIin.IIS owners to purchase tarqei:ed advertisinq tae in narrow

markets - somethinc:1 they are incapable of doinq with cable

service and certainly not able to ao with direct broadcast

sa.tellite. Thus, ums provides banefits to the public and the

....1.1 ~uaine•• community not otherwise available through ot:her

multichannel video providers.

LllDS, due to its aftordability en8bles a wide diversity ot

parties to participate in the multichannel telecommunications

ravolut:ion. small businesses could easily atford to ofter ums

service just as they can a~~Qrci to build a similar service --

5 In New '{ark, that ::ay cean that service beamed. to
Cl:L1natown would have Chinese lanquaqe proqramminq liI1hile that .
beamed. to Brighten Beach '....ould have RUlSsian lanc;JUage pro<;j2:2Un" nq •

. '.... ; .. ~- . ,':- .. , '.
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~ultipcin~ ~~lti~istr~bu~ion systems (~ireless cabla). ~h.

r81ati~a l~w-cost also would enaDle groups generally

unaerrspresented i~ the ownership of ~ass ~edia proparties to

obtain sucn properties. S If the FCC l~its the 2S GHz ~ana to

FSB, ~e shear ~ost of launching satell~te services would put it

beyona the reach of all but the most wealthy corporations in the

Oni'taa States.

LMDS can also be a~a~~ed f~r educa~ional purposes in rural

cOIIImunitie.!! . small rural communities ma.y not have th.e access to

resources to provicia students wii:h. th.e variety ot. cla••room

instruction that larqer cammunities have. Therefore, rural

communities of~an utilize advancad te~ecommunication to brinq

t_chers and s't:Uc!ants toqathar. Wb11e tiber optic cable service

can brinq this so-called distant learni~q to schools, that

service is expensive and may ba beyond the financial reach of

many rural areas. On the other hand. ~~S is a relatively

inexpensive technoloqy that can brinq dis~ant learning on

multiple channels to rural cla.ssrooms. The capacity to brinq

distant learning to rural communities should not ~e overlooked by

the Ccmmission.

6 The Commission recently released a series of related
no~ice. of proposed rulamakinq in which it seekS way. to increase
the ownarship o~ mass media properties by women and minorities.
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On t~e other ~~~d, :~8 pcten~ial FSS user propeses a pie-in-

the-sky Froject ~~a~ =ay or may not gat off t~e ground.

Teledesic proposes ~~ launcn 840 low-e~~ orDitinq satellites to

provide voice and v:dao siqnals in sparsely populated areas. The

complexity and cost of t~e project "N'ould rival tha,1: of the

stra~eqic Defense I~it1ative.7

The other priJ:ary opponant to shared utilization ot the FBS

spectr~ is Huqhes ~h1ch has a direct interest ~~ reducing

competition in the multichannel video proqram delivery service.

Huqhes is a primary partner in a direct broadcast satellite (DBS)

service. If ot:her :n.u~tichannel video- providers en'tar the market

with equivalent picture quality, ot~arinqs ot local talevision

st:ations, and· avoidance of w_ther-related reception problems, it

could hamper the ability ot Huqhes to recoup its cantimillion

dollar invest1tlent in CBS •

.~ Office of Advocacy believes that a thorough review o~

the pUblic interest at stake in the 2B GHZ band is necessary.

The Office of Advocacy stronqly urqes the commission to commence

such a ru~emakin9 as quickly as poss11:l1e. The Office of A4vacacy

alBa recommends t:at the FCC, as part of this rulemakinq, prepare

an initial requlatory flexiD11ity analysis which examines the

costs and benefits of different uses for the 28 GH%. The Office

7 presumably NASA is choIlpinq at the lJit to be involved in
the launch of naariy 840 satellites.



of Advocacy, alehough ~t does ~ot ~ish to totally preju~qe the

outcome, believes ~hat ~any ~ore benefits arise f=am te-~ss~rial

use o~ the 28 GRz band or soma mechanism for FSS to share service

,

with tarrestrial users.

(f~.P~:;;:=itl:ed.

~. w. Clover. ~sq.
Chief Counsel for Advocacy

u~.
Aa.istant Chief CQUnsB~
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